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Annexure A 

Relevant legal provisions applicable to the module 

        
 The module allows the user to create and approve the digital summary of show cause 
notice in the form DRC-01 in the CBIC-GST Backend application and the taxpayer is intimated of 
the same in the common portal being https://www.gst.gov.in/. The backend server is maintained 
by CBIC and the common portal is maintained by Goods and Service tax network. The information 
exchange between the CBIC-GST System and GSTN takes place via open API’s (Application 
Programming Interface). GSTN has as of now released DRC-01 API version v1.0 which allows DRC-
01 only in respect of Section 73,74 and 76.  Hence the release of the functionality is aimed at 
allowing the creation of DRC-01 along with upload of the SCN along with relevant worksheets 
and relied upon documents in respect of Section 73, 74 and 76 of CGST Act. 

2. Section 73 of CGST Act on the determination of tax not paid or short paid or erroneously 
refunded or input tax credit wrongly availed or utilized for any reason other than fraud or any 
willful misstatement or suppression of facts is reproduced here: 

Section 73.  
(1) Where it appears to the proper officer that any tax has not been paid or short paid or erroneously 
refunded, or where input tax credit has been wrongly availed or utilized for any reason, other than the 
reason of fraud or any willful misstatement or suppression of facts to evade tax, he shall serve notice 
on the person chargeable with tax which has not been so paid or which has been so short paid or to 
whom the refund has erroneously been made, or who has wrongly availed or utilized input tax credit, 
requiring him to show cause as to why he should not pay the amount specified in the notice along with 
interest payable thereon under section 50 and a penalty leviable under the provisions of this Act or 
the rules made thereunder. 
(2) The proper officer shall issue the notice under sub-section (1) at least three months prior to the 
time limit specified in sub-section (10) for issuance of the order. 
(3) Where a notice has been issued for any period under sub-section (1), the proper officer may serve 
a statement, containing the details of tax not paid or short paid or erroneously refunded or input tax 
credit wrongly availed or utilized for such periods other than those covered under sub-section (1), on 
the person chargeable with tax. 
(4) The service of such statement shall be deemed to be service of notice on such person under sub-
section (1), subject to the condition that the grounds relied upon for such tax periods other than those 
covered under sub-section (1) are the same as are mentioned in the earlier notice. 
(5) The person chargeable with tax may, before service of notice under sub-section (1) or, as the case 
may be, the statement under sub-section (3), pay the amount of tax along with interest payable 
thereon under section 50 on the basis of his own ascertainment of such tax or the tax as ascertained 
by the proper officer and inform the proper officer in writing of such payment. 
(6) The proper officer, on receipt of such information, shall not serve any notice under sub-section (1) 
or, as the case may be, the statement under sub-section (3), in respect of the tax so paid or any penalty 
payable under the provisions of this Act or the rules made thereunder. 
(7) Where the proper officer is of the opinion that the amount paid under sub-section (5) falls short of 
the amount actually payable, he shall proceed to issue the notice as provided for in sub-section (1) in 
respect of such amount which falls short of the amount actually payable. 
(8) Where any person chargeable with tax under sub-section (1) or sub-section (3) pays the said tax 
along with interest payable under section 50 within thirty days of issue of show cause notice, no 
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penalty shall be payable and all proceedings in respect of the said notice shall be deemed to be 
concluded. 
(9) The proper officer shall, after considering the representation, if any, made by person chargeable 
with tax, determine the amount of tax, interest and a penalty equivalent to ten per cent. of tax or ten 
thousand rupees, whichever is higher, due from such person and issue an order. 
(10) The proper officer shall issue the order under sub-section (9) within three years from the due date 
for furnishing of annual return for the financial year to which the tax not paid or short paid or input 
tax credit wrongly availed or utilised relates to or within three years from the date of erroneous refund. 
(11) Notwithstanding anything contained in sub-section (6) or sub-section (8), the penalty under sub-
section (9) shall be payable where any amount of self-assessed tax or any amount collected as tax has 
not been paid within a period of thirty days from the due date of payment of such tax. 

 
 

3. Section 74 of CGST Act on the determination of tax not paid or short paid or erroneously refunded 
or input tax credit wrongly availed or utilised by reason of fraud or any wilful misstatement or suppression 
of facts is reproduced below: 

Section 74. 
(1) Where it appears to the proper officer that any tax has not been paid or short paid or erroneously 
refunded or where input tax credit has been wrongly availed or utilised by reason of fraud, or any 
willful misstatement or suppression of facts to evade tax, he shall serve notice on the person 
chargeable with tax which has not been so paid or which has been so short paid or to whom the refund 
has erroneously been made, or who has wrongly availed or utilised input tax credit, requiring him to 
show cause as to why he should not pay the amount specified in the notice along with interest payable 
thereon under section 50 and a penalty equivalent to the tax specified in the notice. 
(2) The proper officer shall issue the notice under sub-section (1) at least six months prior to the time 
limit specified in sub-section (10) for issuance of the order. 
(3) Where a notice has been issued for any period under sub-section (1), the proper officer may serve 
a statement, containing the details of tax not paid or short paid or erroneously refunded or input tax 
credit wrongly availed or utilised for such periods other than those covered under sub-section (1), on 
the person chargeable with tax.  
(4) The service of statement under sub-section (3) shall be deemed to be service of notice under sub-
section (1) of section 73, subject to the condition that the grounds relied upon in the said statement, 
except the ground of fraud, or any wilful misstatement or suppression of facts to evade tax, for periods 
other than those covered under sub-section (1) are the same as are mentioned in the earlier notice. 
(5) The person chargeable with tax may, before service of notice under sub-section (1), pay the amount 
of tax along with interest payable under section 50 and a penalty equivalent to fifteen per cent. of such 
tax on the basis of his own ascertainment of such tax or the tax as ascertained by the proper officer 
and inform the proper officer in writing of such payment.  
(6) The proper officer, on receipt of such information, shall not serve any notice under sub-section (1), 
in respect of the tax so paid or any penalty payable under the provisions of this Act or the rules made 
thereunder.  
(7) Where the proper officer is of the opinion that the amount paid under sub-section (5) falls short of 
the amount actually payable, he shall proceed to issue the notice as provided for in sub-section (1) in 
respect of such amount which falls short of the amount actually payable. 
 (8) Where any person chargeable with tax under sub-section (1) pays the said tax along with interest 
payable under section 50 and a penalty equivalent to twenty-five per cent. of such tax within thirty 
days of issue of the notice, all proceedings in respect of the said notice shall be deemed to be 
concluded. 
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 (9) The proper officer shall, after considering the representation, if any, made by the person 
chargeable with tax, determine the amount of tax, interest and penalty due from such person and 
issue an order.  
(10) The proper officer shall issue the order under sub-section (9) within a period of five years from 
the due date for furnishing of annual return for the financial year to which the tax not paid or short 
paid or input tax credit wrongly availed or utilised relates to or within five years from the date of 
erroneous refund.  
(11) Where any person served with an order issued under sub-section (9) pays the tax along with 
interest payable thereon under section 50 and a penalty equivalent to fifty per cent. of such tax within 
thirty days of communication of the order, all proceedings in respect of the said notice shall be deemed 
to be concluded.  

Explanation 1.—For the purposes of section 73 and this section, — 
(i) the expression “all proceedings in respect of the said notice” shall not include 

proceedings under section 132; Determination of tax not paid or short paid or 
erroneously refunded or input tax credit wrongly availed or utilized by reason of 
fraud or any willful misstatement or suppression of facts.  

(ii) (ii) where the notice under the same proceedings is issued to the main person liable 
to pay tax and some other persons, and such proceedings against the main person 
have been concluded under section 73 or section 74, the proceedings against all the 
persons liable to pay penalty under sections 122, 125, 129 and 130 are deemed to 
be concluded.  

Explanation 2.––For the purposes of this Act, the expression “suppression” shall mean non-
declaration of facts or information which a taxable person is required to declare in the return, 
statement, report or any other document furnished under this Act or the rules made 
thereunder, or failure to furnish any information on being asked for, in writing, by the proper 
officer. 

 

4. Section 76 of the CGST Act dealing with Tax collected but not paid to Government 

Section 76.  
(1) Notwithstanding anything to the contrary contained in any order or direction of any Appellate 
Authority or Appellate Tribunal or court or in any other provisions of this Act or the rules made 
thereunder or any other law for the time being in force, every person who has collected from any other 
person any amount as representing the tax under this Act, and has not paid the said amount to the 
Government, shall forthwith pay the said amount to the Government, irrespective of whether the 
supplies in respect of which such amount was collected are taxable or not. 
 (2) Where any amount is required to be paid to the Government under sub-section (1), and which has 
not been so paid, the proper officer may serve on the person liable to pay such amount a notice 
requiring him to show cause as to why the said amount as specified in the notice, should not be paid 
by him to the Government and why a penalty equivalent to the amount specified in the notice should 
not be imposed on him under the provisions of this Act.  
(3) The proper officer shall, after considering the representation, if any, made by the person on whom 
the notice is served under sub-section (2), determine the amount due from such person and thereupon 
such person shall pay the amount so determined.  
(4) The person referred to in sub-section (1) shall in addition to paying the amount referred to in sub-
section (1) or sub-section (3) also be liable to pay interest thereon at the rate specified under section 
50 from the date such amount was collected by him to the date such amount is paid by him to the 
Government.  
(5) An opportunity of hearing shall be granted where a request is received in writing from the person 
to whom the notice was issued to show cause. 
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(6) The proper officer shall issue an order within one year from the date of issue of the notice. (7) 
Where the issuance of order is stayed by an order of the court or Appellate Tribunal, the period of such 
stay shall be excluded in computing the period of one year.  
(8) The proper officer, in his order, shall set out the relevant facts and the basis of his decision. (9) The 
amount paid to the Government under sub-section (1) or sub-section (3) shall be adjusted against the 
tax payable, if any, by the person in relation to the supplies referred to in sub-section (1).  
(10) Where any surplus is left after the adjustment under sub-section (9), the amount of such surplus 
shall either be credited to the Fund or refunded to the person who has borne the incidence of such 
amount.  
(11) The person who has borne the incidence of the amount, may apply for the refund of the same in 
accordance with the provisions of section 54. 

5. Rule no 142 of the CGST Rules 2017 as amended and published in respect of demand and 
recovery applicable to this module are reproduced below:  

DEMANDS AND RECOVERY  
Rule 142. Notice and order for demand of amounts payable under the Act.-  
(1) The proper officer shall serve, along with the  

(a) notice issued under section 52 or section 73 or section 74 or section 76 or section 122 or 
section 123 or section 124 or section 125 or section 127 or section 129 or section 130, a 
summary thereof electronically in FORM GST DRC-01, 
 (b) statement under sub-section (3) of section 73 or sub-section (3) of section 74, a summary 
thereof electronically in FORM GST DRC-02, specifying therein the details of the amount 
payable.  

(2) Where, before the service of notice or statement, the person chargeable with tax makes payment 
of the tax and interest in accordance with the provisions of sub-section (5) of section 73 or, as the case 
may be, tax, interest and penalty in accordance with the provisions of sub-section (5) of section 74, or 
where any person makes payment of tax, interest, penalty or any other amount due in accordance 
with the provisions of the Act he shall inform the proper officer of such payment in FORM GST DRC-03 
and the proper officer shall issue an acknowledgement, accepting the payment made by the said 
person in FORM GST DRC–04.  
(3) Where the person chargeable with tax makes payment of tax and interest under subsection (8) of 
section 73 or, as the case may be, tax, interest and penalty under subsection (8) of section 74 within 
thirty days of the service of a notice under sub-rule (1), or where the person concerned makes payment 
of the amount referred to in sub-section (1) of section 129 within fourteen days of detention or seizure 
of the goods and conveyance, he shall intimate the proper officer of such payment in FORM GST DRC03 
and the proper officer shall issue an order in FORM GST DRC-05 concluding the proceedings in respect 
of the said notice.  
(4) The representation referred to in sub-section (9) of section 73 or sub-section (9) of section 74 or 
sub-section (3) of section 76 or the reply to any notice issued under any section whose summary has 
been uploaded electronically in FORM GST DRC-01 under sub-rule (1) shall be furnished in FORM GST 
DRC-06.  
(5) A summary of the order issued under section 52 or section 62 or section 63 or section 64 or section 
73 or section 74 or section 75 or section 76 or section 122 or section 123 or section 124 or section 125 
or section 127 or section 129 or section 130 shall be uploaded electronically in FORM GST DRC-07, 
specifying therein the amount of tax, interest and penalty payable by the person chargeable with tax. 
(6) The order referred to in sub-rule (5) shall be treated as the notice for recovery. 
 (7) Where a rectification of the order has been passed in accordance with the provisions of section 
161 or where an order uploaded on the system has been withdrawn, a Page 149 of 156 summary of 
the rectification order or of the withdrawal order shall be uploaded electronically by the proper officer 
in FORM GST DRC-08.]231 
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6.  Proper officer: Two circulars are issued till date on the subject matter. Circular no 3/3/2017 
dated 05.07.2017 is reproduced below: 
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7. Second Circular on a proper officer is no 31/05/2018 dated 09.02.2018 is reproduced below: 
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8.     As per the circular no 31/05/2018 dated 09.02.2018 on monetary value for adjudication, the duty 
amount taken up for fixing the monetary limits is either CGST or IGST. SGST amount is not considered for 
determining monetary limit.  


